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IN THE SUPRE.ME COURT
OF THE STATE OF UTAH

PEGGY L. NICKLE,

Plaintiff and Respondent,
vs.

Case No.
12850

DOMINIC GUARASCIO,
Defendant and Appellant.

PETITION FOR REHEARING

NATURE OF THE CASE
This case involves a determination of
paternity under the Uniform Reciprocal Enforcement Act, and whether or not the District
Court has jurisdiction to determine such issue.
FACTS
The Statement of Facts were heretofore

set out in Appellant's original Brief.

It

be noted that jurisdiction was raised

in the Court below and is incorporated herein
by the stipulation and was ruled upon adversely

to Appellant by the trial court.

See the

Honorable Stewart M. Hanson's Memorandum decision dated the 9th day of February, 1972.
POINT I
DOES THE RESPONDING COURT UNDER THE
UNIFORM RECIPROCAL ENFORCEMENT OF
SUPPORT ACT (URESA) HAVE JURISDICTION
TO ESTABLISH A DUTY OF SUPPORT WHEN
THE ISSUE OF PATERNITY HAS NOT BEEN
DETERMINED?
It is true that the Memorandum Decision

of February 9, 1972, does reflect the issue
of the jurisdiction of the District Court
being raised at that hearing.

However, the

question of jurisdiction mayte raised by the
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!

!Appellant at any time. When there is any doubt
I

on appeal as to whether the court from which
the appeal is being taken had jurisdiction to

entertain the action, then the Appellant Court
must examine the question of jurisdiction.
re:

In

Dix' Estate, 161 Kan. 364; 168 P.2d 537

(1946)

holding Kan. Probate Ct. did not have

jurisdiction to entertain an annulment action,
and Hawkins
(1970).

vs. Hurst, (Okla.)

467 P.2d 159

(The question of jurisdiction is pri-

mary and fundamental in every case and must
be inquired into and answered by the Supreme

Court as to its own jurisdiction as well as to
jurisdiction of the court from which appeal
is taken, whether raised by any party or not.)
The Appellant has the right and duty to
raise the issue of jurisdiction.

The entire

issue then becomes, did the District Court
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have jurisdiction to decide the paternity
question properly raised by the Appellant pursuant to the Uniform Reciprocal Enforcement of
Support Act?

The most recent authority

shows the answer to the foregoing question
'to be, No.
I

One of the initial inquiries into

what authority the URESA gave to the responding
state arose in the case of Aguilar vs. Holcomb,
155 Colo. 530; 395 P.2d 998 (1964).

The court

in that case held that the responding state

had no jurisdiction under the URESA to rule

on paternity when this issue had not been
I

previously determined.

Later in 1969, the

'Colorado Supreme Court in Nye vs. District
;

for the County of Adams, 168 Colo. 272;

'450 P2d 669 (1969)

affirmed their prior deci-

sion in Aguilar, holding that the District
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court proceeding as a court of a responding
state, in proceedings under the URESA, lacked
jurisdiction to determine paternity.

In that

case, the Respondent was being petitioned to
support an illegitimate child of the petitioner.
The issue of paternity had not been determined
before, and the court said that "before a duty
to support an illegitimate child can be imposed,
it must be established that the person upon
whom the obligation to support is imposed, is
in truth the father of the child". at page 670.
, The court in Nye decided that since the legislature had had several opportunities to amend
the Act between 1964 and 1969, their failure
: to do so indicated that the Aguilar interpretation of the Colorado URESA is the proper
interpretation.

It is important to note that

Colorado and Utah have virtually identical
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JRESA statutes (each adopting the 1958 Amendments) .
The Utah Uniform Reciprocal Enforcement

of Support Act makes no provisions for the
adjudication of a support duty since it speaks
in terms of the obliger, which is defined in

Section 77-6l(a)-2(g), Utah Code Annotated
(1953 as amended 1963) as "any person owing a
duty of support".

Where a legal method of determining the
paternity of an illegitimate child is
provided, the statutory procedure must
be followed.
Here there has been no
judicial determination of the paternity
of this child, disputed by the putative
father, under the laws of Ohio or of
any other state • • • The petitioner must
pursue the legal procedure to determine
the paternity of this child, and that
cannot be done under the Uniform Support
of Dependent's Act.
at 927.
Smith vs. Smith, 40 Ohio 2d 135; 224 NE 2d
925,

(1965).
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CONCLUSION
The Defendant-Appellant respectfully
requests that this Court declare that the
District Court in and for the State of Utah
as

a responding Court under the Uniform

Reciprocal Enforcement of Support Act has no
i

jurisdiction to decide the issue of paternity.
Respectfully submitted,

ROBERT VAN SCIVER
Attorney for
Defendant-Appellant

-7-

